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Upon the happening of any accident likely
to give rise to a claim under this Policy or
upon the receipt by the Assured of notice
of any claim or of any other subsequent
proceedings, notice in writing with full par-
ticulars shall be given to the Underwriters
as soon as possible after same shall come
to the knowledge of the Assured of the
Agsured’s representative. Every letter,
claim, writ, summons or process shall be
forwarded to Underwriters immediately on
receipt by the Assured.

“Whether a notice has been given with rea-
sonable promptness is ordinarily a question
of fact for the trier to decide upon the evi-
dence bearing upon the point.” Houran, 109
Vt. at 266, 195 A. 253. For this reason as
well as those set forth in the Report and
Recommendation, the Court denies Defen-
dants’ Motion for Summary Judgment on the
grounds of failure to provide notice.

III. Disqualification of Plaintiffs’ Counsel

The Court adopts the Magistrate Judge’s
recommendation that Defendants’ Motion to
disqualify Plaintiffs’ counsel be denied for the
reasons cited therein. See Report and Rec-
ommendation at 27-30.

IV. Conclusion

For the reasons set forth above, this Court
hereby ADOPTS the Magistrate Judge’s rec-
ommendation that the respective Motions for
Summary Judgment and the Motion for Dis-
qualification of Plaintiffs’ Counsel be DE-
NIED. Itis SO ORDERED.
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CARLYLE TOWERS CONDOMINIUM
ASSOCIATION, INC,, et al,,
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CROSSLAND SAVINGS, FSB,
et al.,, Defendants.

Civ. No. 95-6554.

United States Distriet Court,
D. New Jersey.

July 1, 1996.

Condominium association commenced
lawsuit and defendants moved for disqualifi-
cation of law firm that represented plaintiff.
The District Court, Chesler, United States
Magistrate Judge, held that: (1) conflict of
interest that arose when defendant merged
with parent corporation of subsidiary that
law firm had represented in transactional
work did not mandate disqualification, and
(2) law firm’s prior representation of subsid-
iary was not substantially related to associa-
tion’s lawsuit, and so did not mandate dis-
qualification.

Motion denied.

1. Attorney and Client ¢=21.20

Under New Jersey law, although doubts
are to be resolved in favor of disqualification
of lawyer due to conflict of interest, party
seeking disqualification must carry heavy
burden and must meet high standard of
proof before lawyer is disqualified. N.J.RPC
1.7.

2. Attorney and Client &21.5(3)

Under New Jersey law, conflict of inter-
est that arose when law firm’s representation
of condominium association lawsuit became
adverse to interests of parent corporation of
subsidiary that law firm represented in

. transactional matter, due to merger of parent

with defendant from association’s suit did not
mandate disqualification of law firm; law
firm did not obtain any confidential informa-
tion of defendant as result of transactional
work for subsidiary, law firm had represent-
ed association for four years, association had
interest in maintaining counsel of their
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choice, litigation would be delayed by dis-
qualifying law firm, and merger that created
conflict was effected by parent, not by any
affirmative act of law firm. N.J.RPC 1.7.

3. Attorney and Client =21

Under New Jersey law, purpose of rule
of professional conduct that states that attor-
ney who has represented client in matter
shall not represent another client in same or
substantially related matter in which that
client’s interests are materially adverse to
interests of former client without consent of
former client is to protect confidences, main-
tain integrity, and preserve attorney loyalty.
N.J.RPC 1.9.

4. Attorney and Client €=21.5(3)

Under New Jersey law, law firm’s prior
representation of subsidiary of parent corpo-
ration in transactional work did not mandate
disqualification of law firm from representa-
tion of econdomininm association in lawsuit
against parent, which became party defen-
dant when parent merged with defendant
during pendency of lawsuit, since law firm’s
representation of association was not sub-
stantially related to prior representation of
subsidiary; information law firm acquired
while performing transactional work for sub-
sidiary was totally unrelated and irrelevant
to association’s action, and law firm’s contin-
ued representation of association would not
create appearance of impropriety. N.J.RPC
1.9, '
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CHESLER, United States Magistrate
Judge.

1. Introduction.

This matter comes before the Court on the
motion of Defendants to disqualify Plaintiffs’
counsel. This matter was referred to the
undersigned by the Honorable Harold A.
Ackerman, U.S.D.J. Oral argument was
heard on June 24, 1996. For the reasons
stated below, the motion is denied.

II. Background.

This matter arises from the construction
and sale of condominium units at Carlyle
Towers Condominium, Current counsel for
Plaintiff Carlyle Towers Condominium Asso-
ciation, Inec. (“Association” or “Carlyle”), is
Greenbaum, Rowe, Smith, Ravin, Davis &
Himmel (“Greenbaum Rowe”). This firm
was approached in 1992 to represent an ad
hoc group of the Carlyle Towers Condomini-
um owners. Subsequently, the Association
also retained Greenbaum Rowe,

Defendants claim that Greenbaum Rowe
should be disqualified from representing the
Association in this matter because of a per-
ceived conflict with another client of Green-
baura Rowe. This other representation be-
gan in 1985, when Greenbaum Rowe was
retained by Coronet Properties Company,
L.P. (“Coronet”), regarding the conversion of
apartments at Woodecliff Gardens to co-ops.
Coronet’s interests in these apartments were
subsequently assigned to Woodman 8300
Corp. (“Woodman™), then a subsidiary of
Manhattan Savings Bank (“Manhattan Sav-
ings”). In 1991, Greenbaum Rowe was spe-
cifically retained to continue to perform

1. A bank holding company, for the purpose of
this motion, is analogous to a parent corpora-

transactional work for both Woodman and
Manhattan Savings regarding the Woodcliff
Gardens apartments. The majority of the
work involved preparing and filing Public
Offering Statements (“POS’s”) and amend-
ments to such statements.

Through a complex series of mergers and
acquisitions over the years, both Woodman
and Manhattan Savings have now become
corporately related to CrossLand Federal
Savings Bank (“CrossLand”), a defendant in
the matter before this Court. Defendants
allege that Greenbaum Rowe is prohibited
under RPC 1.7 from suing CrossLand while
representing its corporate relation, Wood-
man, and must, thus, be disqualified from
representing Plaintiffs here. Defendants
further allege that even if Woodman and
Manhattan Savings are found to be former
clients, Greenbaum Rowe is still disqualified
under RPC 1.9, because of the substantial
relationship between the Woodman condo-
minium conversion matter and the matter
now before this Court. The specific facts
leading up to the current corporate relation-
ships between the parties are as follows:

When Coronet assigned its interests in the
Woodcliff Gardens apartments to Woodman
in 1990, Woodman was, as noted above, a
subsidiary of Manhattan Savings which was,
in turn, a wholly owned subsidiary of Repub-
lic New York Corp. (“Republic Holding”), a
bank holding company! that was also the
sole owner of Republic National Bank of
New York (“Republic National”). Manhat-
tan Savings changed its name to Republic
Bank for Savings (“Republic Savings”) in
1993. Greenbaum Rowe thus represented
both Woodman and Manhattan Savings,
turned Republic Savings, regarding the
Woodcliff Gardens apartments in transaction-
al matters dealing with converting the apart-
ments to co-ops and with selling those units.
This was the state of affairs when Green-
baum Rowe filed suit for Carlyle, its client in
this action, against the defendants, including
CrossLand, in 1995. No conflicts of interests
were present at that time.

On January 2, 1996, subsequent to the
filing of this suit, Republic Savings, the par-

tion, with the bank being held analogous to that
parent’s subsidiary.
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ent of Woodman, merged into Republic Na-
tional. Thus, Woodman became a direct sub-
sidiary of Republic National. The next
month, February 1996, Republic Holding
(Republic National’s parent) acquired Brook-
Iyn Bancorp, Inc. (“Brooklyn Bancorp”), the
holding eompany for Defendant CrossLand.
At that point, defendant CrossLand was
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merged into Republic National and Republic
National succeeded to all of CrossLand’s as-
sets, rights and liabilities. In fact, on May 7,
1996, Plaintiffs amended their Complaint to
substitute Republic National Bank in the
place of Defendant, CrossLand.

The relationships can be diagramed as fol-
lows:

acquired
Republic Holding e > Brooklyn Bancorp
Republic merged into CrossLand
National < Federal
Woodman

Thus, Greenbaum Rowe was, indeed, in the
unenviable position of representing Wood-
man, a subsidiary of Republic National re-
garding one transactional matter, and of su-
ing Republic National, standing in the shoes
of CrossLand Federal, in this lawsuit.

On April 18, 1996, Gerald A. Liloia, attor-
ney for Defendant CrossLand/Republic Na-
tional, wrote a letter to Dennis A. Estis,
attorney for Plaintiff at Greenbaum Rowe,
indicating that because of Republic Nation-
al’s acquisition of CrossLand, and Green-
baum Rowe’s concurrent representation of
Woodman, “it appears that RPC 1.7 pre-
cludes [Greenbaum Rowe] from acting in a
manner adverse to Republic.” (Letter from
Liloia to Estis of April 16, 1996 at 2, attached
to Certification of Gerald Liloia [hereinafter
Liloia Cert.] as Ex. A)) Furthermore, Mr.
Liloia demanded that Greenbaum Rowe
“cease activities that are adverse to [Repub-
lie], including withdrawal from representing
the plaintiffs in the Carlyle Towers matter.”
(Id.)

Greenbaum Rowe handled this conflict by
letter dated May 17, 1996, in which Mr.
Kerry Brian Flowers of Greenbaum Rowe
indicated to Mr. John S. Pancetti, Jr. of
‘Woodman 8300 Corp, that “inasmuch as Re-
public has made it clear, through its counsel,
that it deems a conflict to exist by virtue of
the Bank’s recent acquisition of Crossland

Federal, our firm is obligated to advise you
that we can no longer represent the interests
of Woodman 8300 Corp. We ask that you
arrange for alternative counsel to handle any
matters involving Woodman 8300 Corp. in
the future.” (Letter from Flowers to Pan-
cetti of May 17, 1996 at 1, attached to Certifi-
cation of Kerry Brian Flowers [hereinafter
“Flowers Cert”] as Ex. A, [hereinafter
“Flowers Litr.”].) Greenbaum Rowe asserts
that from the sending of this letter, Wood-
man was no longer its client. (PLBr. at 9.)

On May 24, 1996, Defendant CrossLand
filed this motion requesting Greenbaum
Rowe’s disqualification as Plaintiffs’ counsel.

IIl. Discussion.

The Local Rules for the District of New
Jersey provide that

[tIhe Rules of Professional Conduet of the
American Bar Association as revised by
the New Jersey Supreme Court shall gov-
ern the conduct of the members of the bar
admitted to practice in this Court, subject
to such modifications as may be required
or permitted by federal statute, regulation,
court rule or decision of law.

D.N.J. Gen.R. 6. Thus, to resolve questions
of professional ethies, this Court turns to
New Jersey’s Rules of Professional Conduct.
It is clear that the intention is for practition-
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ers in both the state and federal courts in
New Jersey to be governed by a single ethi-
cal code. Nevertheless, while efforts should
be made to avoid inconsistent determinations
under the RPCs, and this Court may certain-
ly look for guidance to the decisions of the
New Jersey state courts, our Local Rules do
not require that this Court be bound by
those decisions.?

This motion to disqualify Plaintiffs’ counsel
must be carefully serutinized because “[m]o-
tions to disqualify are viewed with ‘disfavor’
and disqualification is considered a ‘drastic
measure which courts should hesitate to im-
pose except when absolutely necessary.” Al-
exander v. Primerica Holdings, Inc., 822
F.Supp. 1099, 1114 (D.N.J.1993) (citing
Schiessle v. Stephens, T17 F.2d 417, 420 (Tth
Cir.1983)). “[Dlisqualification motions are
often made for tactical reasons, but ... ‘even
when made in the best of faith, such [disqual-
ification] motions inevitably cause delay’ in
the underlying proceedings.” Dewey v. R.J.
Reynolds Tobacco Co., 109 N.J. 201, 218, 536
A.2d 243, 252 (1988). Therefore, close judi-
cial scerutiny of the facts of each case is
“required to prevent unjust results.” Gould,
Ine. v. Mitsui Mining & Smelting Co., 138
F.Supp. 1121, 1126 (N.D.Ohio 1990). Accord,
Reardon v. Marlayne, Inc., 8 N.J. 460, 469,
416 A2d 852, 857 (1980) (indicating that
when dealing with ethical problems, “{tlhe
conclusion in a particular case can be reached
only after ‘painstaking analysis of the facts
and precise application of precedent.”)
“Disqualification questions are intensely fact-
specific, and it is essential to approach such
problems with a keen sense of practicality as
well as a precise picture of the underlying
facts.” Gould, 738 F.Supp. at 1124 (citing
Huntington v Great Western Resources,
Inc., 655 F.Supp. 565, 567 (S.D.N.Y.1987)).

Furthermore, these situations do not arise
in a vacuum. “[Tlhe ethical rules should not
be blindly applied without consideration of
relative hardships.” Id. When considering

2. Common sense and practicality strongly sug-
gest that both federal and state courts strive for
consistent interpretations of these rules. Never-
theless, the language of General Rule 6 clearly
indicates only that this court has adopted the
RPC’s “as revised by the New Jersey Supreme
Court.”” Thus, the Court rejects the suggestion

motions to disqualify, there will most likely
be hardships for one client if their attorney is
disqualified, as well as possible hardships for
the other if their attorney is allowed to pro-
ceed against them. Thus, a delicate balance
must be maintained between “the sacrosanct
privacy of the attorney-client relationship
(and the professional integrity implicated by
that relationship) and the prerogative of a
party to proceed with counsel of its choice.”
Schiessle v. Stephens, 717 F.2d 417, 420 (Tth
Cir.1983). Besides weighing these factors,
the court must also consider “the court’s
obligation to maintain high professional stan-
dards and to ensure that the trial of the
claims in the case will be free from taint.”
Humtington v. Great Western Resources,
Inc., 655 F.Supp. 565, 567 (S.D.N.Y.1987).
See also, Steel v. General Motors Corp., 912
F.Supp. 724, 733 (D.N.J.1995) (“Resolution of
a motion to disqualify requires the court to
balance ‘the need to maintain the highest
standards of the [legal] profession’ against ‘a
client’s right to freely choose his counsel.’ ”).

When pondering the proper outcome for a
specific case, “[clourts must exercise extreme
caution not to act under the misguided belief
that disqualification raises the standard of
legal ethics and the public’s respect; the
opposite effect is just as likely-—encourage-
ment of vexatious tactics, which increase
public eynicism about the administration of
justice.” Gould, 738 F.Supp. at 1126.

[1] “Although doubts are to be resolved
in favor of disqualification, the party seeking
disqualification must carry a ‘heavy burden’
and must meet a ‘high standard of proof
before a lawyer is disqualified.” Alexander,
822 F.Supp. at 1114.

Application of RPC 1.7

[2] Defendant claimas that “Greenbaum
Rowe should be disqualified under RPC 1.7
because its representation of plaintiffs is di-
rectly adverse to a current client and creates
an impermissible appearance of impropriety.”

made by one commentator that this court may
only reach its own conclusions as 1o appropriate
interpretations of the RPC’s “[wlhere there is no
definitive state court decision interpreting the
rules as promulgated by the Supreme Court.”
Allyn Z. Lite, New Jersey Federal Practice Rules
35 (1996 ed.).
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(Mem. of Law in Supp. of Mot. to Disqualify
Pl. Counsel [hereinafter D.Mem.] at 6.) New
Jersey’s rule regarding conflicts between
current clients states that
(a) A lawyer shall not represent a client if
the representation of that client will be
directly adverse to another client unless:
(1) the lawyer reasonably believes that
representation will not adversely affect the
relationship with the other client; and
(2) each client consents after a full disclo-
sure of the circumstances and consultation
with the client. ...

RPC 1.7(a).

“This rule arises out of the fundamental
proposition that an attorney owes a duty of
undivided loyalty to his or her client.” Ma-
noir-Electroalloys Corp. v. Amalloy Corp,
711 F.Supp. 188, 192 (D.N.J.1989). Such loy-
alty is diluted by attempting to represent
clients with adverse interests. Thus, Rule
1.7 prohibits such concurrent representa-
tions.

At the time Republic Holding acquired
CrossLand’s parent, Brooklyn Bancorp, both
Woodman and Carlyle (the client with the
interests adverse to Woodman’s corporate
relative) were current clients of Greenbaum
Rowe. The party originally being sued in
the case before this Court, however, is Cross-
Land Federal® Defendant CrossLand was
never a client of Greenbaum Rowe. Never-
theless, there is sufficient case law which
supports the proposition that, for conflict
purposes, representation of a subsidiary cor-
poration is equivalent to representation of its
parent, and vice-versa, for this Court to as-
sume, arguendo, that suing CrossLand is
equivalent to suing Woodman. See, Tera-
dyne, Inc. v. Hewlett-Packard Co., 1991 WL
239940, at *6-7 (N.D.Cal. June 6, 1991) (find-
ing that, for conflict purposes, the parent
company was also the client of law firms
which had represented a wholly owned sub-

3. Although Republic National has succeeded to
CrossLand’s liabilities and has been substituted
as a defendant in this matter, Plaintiff's dealings
were entirely with an entity called “CrossLand
Federal.” Therefore, the defendant in question
here will continue to be called “CrossLand” in
this opinion for clarity’s sake.
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sidiary of Hewlett-Packard (“HP”) and HP’s
Pension Plan and Profit Sharing Trust, re-
spectively); Stratagem Dev. Corp. v. Heron
Intl NV, 756 F.Supp. 789, 793 (S.D.N.Y.
1991) (finding a conflict where the law firm
represented a subsidiary in one instance, and
filed suit against the parent company in an-
other); Hartford Accident and Indemn. Co.
v. RJR Nabisco, Inc., 721 F.Supp. 534, 540
(S.D.N.Y.1989) (finding that parent company,
through it’s subsidiary, was client of firm for
conflict purposes, but denying motion to dis-
qualify on faet-specific grounds).

Thus, at the time CrossLand was merged
into Republic National, Greenbaum Rowe
had a current-client conflict problem and
RPC 1.7 applied.*

Some courts have found that

[blecause the interest sought to be protect-
ed by Model Rule 1.7 is one of loyalty, a
per se rule of disqualification should be
applied when that rule is breached. Dis-
qualification will not only protect the pres-
ent client but will have the salutary effect
of promoting public confidence in the in-
tegrity of the bar and the judicial system.

Manoir-Electroalloys Corp. ». Amalloy
Corp., 711 F.Supp. 188, 195-96 (D.N.J.1989).
Other courts, however, have determined that
disqualification is not always mandatory.
See, Gould, Inc. v. Mitsui Mining & Smelt-
ing Co., 738 F.Supp. 1121, 1126-27 (N.D.Ohio
1990) (applying a balancing test to determine
that where conflict was created during litiga-
tion, through no action of firm, disqualifica-
tion was not required); Hartford Accident,
721 F.Supp. at 541-42 (finding disqualifica-
tion too prejudicial to client and that disqual-
ification would not further purposes of ethical
rules); Ex parte AmSouth Bank, N.A., 589
So.2d 715, 722 (Ala.1991) (applying common
sense to a conflict situation not created by
the law firm to determine that disqualifica-
tion is not required). This Court is likewise

4. Greenbaum Rowe's argument that 1.7 does not
apply because Greenbaum Rowe took steps to

remove itself from representation of Woodman,
so that only a successive client analyses needs to
be done under 1.9, is invalid. This Court must
still analyze whether the steps taken at the time
of the current-client conflict were proper under
RPC 1.7.
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convinced that 1.7 does not mandate disquali-
fication here.

The case relied on by Defendants, Strata-
gem Development Corporation v. Heron In-
ternational N.V, 756 F.Supp. 789 (S.D.N.Y.
1991), does not persuade otherwise. There,
the court held that the law firm was per se
ineligible to represent the plaintiff venturer
in an action suing for breach of a joint ven-
ture agreement, as the firm had not clearly
terminated its on-going representation of de-
fendant’s wholly owned subsidiary in connec-
tion with labor disputes. 7d. at 793. Plain-
tiff Strategem Development Corporation
(“Strategem”™), was suing a joint-venturer,
Heron Properties (“Heron”). The law firm
had represented Strategem in all its dealings
relating to this property development joint
venture. Concurrently, the firm also repre-
sented a wholly-owned subsidiary of Heron
Properties, Fidelity Services. Corporation
(“FSC”), regarding a labor dispute, which
was unrelated to the firm’s representation of
Strategem.

At the point where suit by Strategem be-
came inevitable against Heron, the firm
wrote to an officer at Heron indicating the
conflict and stating that they planned to re-
sign as FSC’s counsel. 7d. at 791. Several
letters were exchanged between the firm and
this Heron officer, along with plans to substi-
tute counsel, but no substitution form was
filed before the firm brought suit against
Heron. The court determined that “the
Firm was still in FSC’s employ when it in-
vestigated and was drafting the complaint
against FSC’s parent company.” Id. at 793.
For this reason, the court further determined
that because the firm “had not clearly termi-
nated its representation of FSC and fixed the
parameters of its representation of FSC by
the time preparations for the instant litiga-
tion were begun, [the firm was] per se ineli-
gible to represent Stratagem in this matter.”
1d. It is clear that disqualification in Strate-
gem was necessary to further the rule’s pur-
poses of protecting client confidentiality,
maintaining integrity and preserving attor-
ney loyalty to current clients.

Stratagem is clearly distinguishable from
the case before this Court, however. There,
the conflict existed even prior to the filing of

the law suit. Here, the conflict was created,
through no act of Greenbaum Rowe, while
the litigation was ongoing. There, it is clear
that, prior to the filing of the suit, the firm
had dealings directly with the parent, Heron,
now being sued, not merely with the subsid-
iary client, FSC. Here, CrossLand, the orig-
inal defendant, is a stranger to Greenbaum
Rowe, with no history of any sort of relation-
ship, legal or otherwise, between the two.
There, the firm had an existing duty of loyal-
ty to Heron at the time the firm filed suit
against it. Here, Greenbaum Rowe had no
such prior duty to CrossLand ‘when the suit
was filed. There, it is unclear that the firm
took proper steps to terminate its relation-
ship with the subsidiary before commencing
actions against the parent. Here, as soon as
the conflict became evident, Greenbaum
Rowe clearly withdrew as Woodman’s coun-
sel. For. these reasons, Stratagem is not
persuasive authority which commands Green-
baum Rowe’s disqualification.

The reasoning of Gould, Inc. v Mitsui
Mining & Smelting Co., 738 F.Supp. 1121
(N.D.Ohio 1990), however, is both applicable
to this case and persuasive that disqualifica-
tion is not mandated here. There, as in this
case, the firm found itself representing a
subsidiary corporation in one matter, while
suing the subsidiary’s parent in unrelated
litigation, as a result of a merger which
occurred after the initiation of the lawsuit.
Id. at 1126, After careful consideration of
the facts in that case, however, the court
determined that disqualification was not
mandatory, but that the firm did need to
withdraw as counsel for one of the clients.
Id. at 1127. The choice of which client to
continue o represent was left to the law
firm. Id. The underlying facts are as fol-
lows:

The law firm of Jones, Day, Reavis &
Pogue (“Jones Day”) represented plaintiff
Gould, Inc. (“Gould”), in litigation against.
various defendants, including Pechiney and
Trefimetaux (“Pechiney”), filed October 23,
1985. Jones Day also represented another
client, IG Technologies, Ine. (“IGT”), in vari-
ous matters related to contracts and licens-
ing, and wholly unrelated to the Gould/Pe-
chiney litigation. In July, 1989, Pechiney
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acquired IGT, which became its subsidiary.
Jones Day made no effort to resolve the
.resulting conflict. 7d. at 1123. Pechiney
moved to have Jones Day disqualified from
representing plaintiff Gould, claiming that
the ethical rules were violated by Jones
Day’s representation of Gould in a suit
against Pechiney, while Jones Day also rep-
resented Pechiney’s subsidiary, IGT. The
court denied the motion to disqualify Jones
Day and indicated that
[tlhe explosion of merger activity by corpo-
rations during the past fifteen years, and
the corresponding increase in the possibili-
ty that attorney conflicts of interest may
arise unexpectedly, make it appropriate for
a court to adopt a perspective about the
disqualification of counsel in ongoing litiga-
tion that conforms to the problem. This
means taking a less mechanical approach
to the problem, balancing the various in-
terests. The result is that the courts are
less likely to order disqualification and
more likely to use other, more tailored
measures to protect the interests of the
public and the parties.
Id. at 1126.

To determine whether disqualification was
mandated there, the court considered the
following factors: whether there was any
prejudice to Pechiney as a result of Jones
Day’s representation of Gould; whether any
confidential Pechiney information has passed
to Gould as a result of Jones, Day’s represen-
tation of IGT; the cost to Gould to retain
new counsel, in terms of both time and mon-
ey; the delay to the litigation of requiring
Gould to obtain new counsel; the complexity
of the issues in the case and the time it would
take new counsel to acquaint themselves with
the facts and issues; and the fact that the
conflict was created by Pechiney’s acquisition
of IGT several years after the instant case
was commenced, not by any affirmative act
of Jones Day. Id. at 1126-27. In support of
its decision to deny the motion to disqualify,
the court determined that there had been no
showing of prejudice; no indication of the
5. Because Jones Day failed to take any action to

resolve the conflict itself, and because the court

did find a violation of the ethical rules, the court,

sua sponte, notified disciplinary counsel to the
Supreme Court of Ohio, indicating that the ethi-
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passage of confidential information; great
cost to plaintiff to obtain new counsel; delay
to the litigation to have plaintiff obtain new
counsel; and very complex issues involved.
Id. Furthermore, the court there stated that
“{iln short, the integrity of the judicial pro-
cess in this case has not been threatened by
the conflict.” Id. at 1127.

For these reasons, the court found that
disqualification was not required, but that,
because a conflict did exist under the rules,
Jones Day could not continue to represent
both clients. Id. The court gave Jones Day
the choice of which client to continue to
represent, well “aware of holdings in other
cases to the effect that courts should not
permit attorneys to avoid disqualification
simply by dropping one client for another.”
Id. The court expressed concern for situa-
tions where “a law firm discards a less profit-
able relationship in contemplation of taking
on a more profitable, conflicting representa-
tion,” id., indicating that, in such situations,
law firmss would not be permitted to abandon
the less profitable client when a potentially
more lucrative client appears. Id.

The court did not feel that such was the
situation in Gould, however.

[Thlere, Jones, Day did not create the IGT
conflict. Rather, the conflict was created
by an acquisiion of the elient for legiti-
mate business reasons.... The court fails
to see how the rules of ethies will be
furthered by forcing Jones, Day to with-
draw as counsel for Gould, or why the
rules will not be served as well by giving
Jones, Day a chance to choose how to
extricate itself from a conflict it did not
create, but to which it was unethically slow
in responding.

Ids

The situation now before this court is prac-
tically identical with the situation faced in
Gould—except that Greenbaum Rowe, unlike
Jones Day, was not unethically slow in re-
sponding. Both cases involve defense mo-

cal breach found “should be addressed by an
agency charged with enforcing the ethical stan-
dards for lawyers in Ohio.” Gould, 738 F.Supp.
at 1127. ’
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tions to disqualify plaintiff’s counsel. In both
cases, plaintiff's counsel also represented, in
transactional matters, a subsidiary of the
party being sued. In both cases, the defen-
dant-parent moved for disqualification on ac-
count of the representation of its subsidiary.
In both cases, the conflict arose after the
filing of the suit, and the conflict was caused
by the movant’s acquisition of another busi-
ness. Moreover, the fact that Greenbaum
Rowe did not delay in attempting to cure the
conflict weighs in favor of following the
Gould logie. Upon learning of the conflict,’
Greenbaumn Rowe took immediate steps to
disassociate itself from one of the clients in
the conflict. As noted previously, by letter,
Greenbaum Rowe plainly requested that Mr.
Pancetti “arrange for alternative counsel to
handle any matters involving Woodman 8300
Corp. in the future.” (Flowers Ltr. at 1.)
The firm also clearly advised Mr. Pancetti
that Greenbaum Rowe “can no longer repre-
sent the interests of Woodman 8300 Corp.”
{d.y

In applying the Gould factors to this case,
I find that:

1. there is no prejudice to Republic as a

. result of Greenbaum Rowe’s representation
of Carlyle. Although Republic is now the
party in interest, the alleged wrongdoing was
done by CrossLand;

2. during its transactional work for Wood-
man in preparing Public Offering Statements
Greenbaum Rowe could not have obtained
any confidential CrossLand information
which is relevant to the current suit;

3. during its transactional work for Wood-
man. in preparing Public Offering Statements
Greenbaum Rowe could not have obtained
any confidential information regarding Re-
public’s litigation strategy which would prej-
udice Republic in defending the current suit;

6. Although Defendant has subrmitted evidence of;

newspaper accounts of ‘the merger which pre-
date CrossLand’s counsel’s letter to Greenbaum-—
Rowe, it has failed to convince this Court that
Plaintiff had any obligation to continually ap-
praise itself of corporate mergers on the chance
that a conflict might be created between two of
its clients. Moreover, there is no evidence that
Greenbaum Rowe had actual knowledge of the
conflict prior to its receipt of Mr. Liloia’s letter.

4. Greenbaum Rowe has represented Plain-
tiffs for four years, is intimately familiar with
the facts and issues, and has established
relationships of trust and confidence with the
Plaintiffs;

5. Plaintiffs have an interest in maintaining
their counsel of choice, in whom they have
already invested, per Plaintiffs’ counsel at
oral argument, $300,000.00 in legal fees;

6. the cost to Plaintiffs to.retain new.coun-
sel, in terms of both time and money, would
be great;

7. this litigation would be delayed by re-
quiring Plaintiffs to obtain new counsel;

8. the issues in the case are somewhat com-
plex and it would take some time for new
counsel to acquaint themselves with the facts
and issues here;

9. the conflict was created by Republic Na-
tional’s acquisition of CrossLand sometime
after the instant case was commenced, not by
any affirmative act of Greenbaum Rowe.

Based on these factors I find that, al-
though a conflict was created by Republic’s
acquisition of CrossLand, and that a Rule 1.7
situation arose, disqualification of Plaintiffs’
counsel is not mandatory. Greenbaum Rowe
could not, however, continue to represent
Carlyle and Woodman concurrently. It was
Greenbaum Rowe’s choice, at the time the
conflict arose, to determine which client to
continue to represent. It was proper for
Greenbaum Rowe to choose to represent
Carlyle and to inform Woodman of their
inability to continue that representation.’
Greenbaum Rowe’s letter to Woodman was a
proper way to withdraw. '

Having thus determined that Rule 1.7 was
not violated, the next question to address is
whether Greenbaum Rowe must nevertheless
be disqualified from representing Plaintiffs
here because of a violation of RPC 1.9,

7., Another reason why it is proper for plaintiff’s
counsel to choose their client, in a situation
where the defendant moving for disqualification
created the conflict in the first place, is that this
result discourages the possibility discussed in
Gould where one party in a case creates a con-
flict “by buying up companies which opposing
counsel represent[s],” Gould, 738 F.Supp. at
1127, to "force the disqualification-or withdraw-
al of opposing counsel.” Id.
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Application of RPC 1.9

[31 RPC 1.9 states that
(a) A lawyer who has represented a client
in a matter shall not thereafter:
(1) represent another client in the same or
“a substantially related matter in which that
client’s interests are materially adverse to
the interests of the former client unless
the former client consents after a full dis-
closure of the circumstances and consulta-
tion with the former client.

RPC 1.9(a).
Rule 1.9 serves several purposes.
It is a prophylactic rule to prevent even
the potential that a former client’s confi-
dences and secrets may be used against
him. Without such a rule, clients may be
reluctant to confide compietely in their
attorneys. Second, the rule is important
for the maintenance of public confidence in
the integrity of the bar.... Finally, and
importantly, a client has a right to expect
the loyalty of his attorney in the matter for
which he is retained.

In re Corn Derivatives Antitrust Litigation,
748 F.2d 157, 162 (3d Cir.1984), cert. denied,
sub nom Cochrane & Bresnahan v. Plaintiff
Class Reps., 472 U.S. 1008, 105 S.Ct. 2702, 86
L.Ed.2d 718 (1985). Thus, the rule’s pur-
poses are to protect confidences, maintain
integrity and preserve attorney loyalty. - Ka-
selaan & D'Angelo Assocs. Inc. v. D’Angelo,
144 F.R.D. 235, 239 (D.N.J.1992).

{4] Defendants here further contend that
“[elven if these facts are analyzed under the
former-client rubric of RPC 1.9, Greenbaum
Rowe should be disqualified because its rep-
resentation of plaintiffs is substantially relat-
ed to the prior representation.” (D.Mem. at
17.) Defendants assert that “the commonali-
ty of legal issues establishes the substantial
relationship between Greenbaum Rowe's rep-
resentation in the Woodcliff Gardens matter
and its adversity to Republic National in the
Carlyle Towers matter.” (Id. at 20.) Deter-
mining whether or not disqualification is
mandated under RPC 1.9 thus depends on
whether, indeed, the two matters are sub-
stantially related.

The phrase “substantially related” has
been interpreted by some courts to require a

944 FEDERAL SUPPLEMENT

relationship between the factual issues of the
case. See, eg, Ciba-Geigy Corp. v. Alza
Corp, 795 F.Supp. 711, 716 (D.N.J.1992)
(finding factual differences between the liti-
gations in question which precluded disquali-
fication); Richards v. Badaracco, 1988 WL
147152, at *3 (D.N.J. June 27, 1988) (“the
test focuses on the similarity of the factual
bases of the two representations™). Other
courts have examined the identity of the
legal issues involved. See, e.g., Steel v. Gen-
eral Motors Corp., 912 F.Supp. 724, 785
(D.N.J.1995) (“Disqualification is mandated
where ‘the issues between the former and
present suits are practically the same or
where there is a ‘patently clear’ relationship
between them.””); Koselaan & D’Angelo As-
soc. v. D’Angelo, 144 F.R.D. 235, 240 (D.N.J.
1992) (same); Reardon v. Marlayne, Inc., 83
N.J. 460, 472, 416 A2d 852, 859 (1980)
(same).

Defendant concedes that the factual basis
of the two representations is distinet, and
argues, as noted above, that the identity of
legal issues requires disqualification. Plain-
tiff urges that a lack of factual relationship is
sufficient to find no violation of RPC 1.9. I
need not choose between these two formula-
tions, however, because the overarching con-
cern of these courts has been to protect
client confidences.

The “substantial relationship” test adopted
by the Reardon court, and followed in Kase-
logn & D’Angelo, as well as in other cases,
indicates that “a substantial relationship be-
tween matters will exist where the ‘adversity
between the interests of the attorney’s for-
mer and present clients ... has created a
climate for disclosure of relevant confidential
information.” Reardon, 83 N.J. at 472, 416
A2d at 859. See, Kaselaan & D’Angelo, 144
F.R.D. at 239 (citing Reardon); Richards,
1988 WL 147152 at *3 (“The test for a ‘sub-
stantially related matter’ is whether it ean
reasonably be said that in the course of the
former representation the attorney might
have acquired information related to the sub-
ject matter of his subsequent representa-
tion.”).

In discussing a prior New Jersey case, the
Kaseloan & D’Angelo court noted that hav-
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ing eonfidential information there meant hav-
ing had access to the prior client’s “claims
and litigation philosophy, its methods and
procedures for defending claims and litiga-
tion, and its information regarding the ad-
ministration of various business operations,”
Kaselaon & D’Angelo, 144 F.R.D. at 241
(discussing Gray v. Commercial Union Ins.
Co., 191 N.J.Super. 590, 468 A.2d 721 (App.
Div.1983)). That court further indicated that
in Gray, “plaintiff’s attorney could use such
information to the substantial disadvantage
of his former client Commercial Union.” Id.

Thus, in turning my attention to the mat-
ter before me, the question with which I
must concern myself is whether Greenbaum
Rowe could have acquired any information
during its representation of Woodman which
is relevant to Carlyle’s suit against Cross-
Land, and which could be used against
Woodman or Republic National in the cur-
reni litigation, which would thus put Wood-
man’s and Republic’s client confidences in
jeopardy. If such is the case, the matters
are substantially related and disqualification
is mandated. I find, however, that no such
situation exists. The Woodman matter and
the Carlyle litigation are not substantially
related.  Disqualification of Greenbaum
Rowe is not required here.

The work done by Greenbaum Rowe for
Woodman was purely transactional in nature.
According to defendants,

Greenbaum Rowe prepared a “First

Amended and Restated Public Offering

Statement” (“P0OS”) which became effec-

tive on July 3, 1991 and thereby permitted

Woodman to offer and sell the units to the

public. Since then, Greenbaum Rowe has

also prepared and filed nine amendments
to the POS. The most recent, the ninth
amendment, has an effective date of Octo-

ber 18, 1995.

In addition to its work in connection with

amending the POS, Greenbaum Rowe has

provided advice and counsel concerning the
potential liability of Woodman as a succes-
sor sponsor of the eo-op and its president’s
potential Lability as a member of the

Woodcliff Garden’s Board of Directors.

These matters were discussed in telephone

conversations and set forth in an opinion

letter from Greenbaum Rowe dated April

13, 1995.

(D.Mem. at 3-4 (internal citations omitted).)
Therefore, Greenbaum Rowe acquired infor-
mation regarding the Woodman POS and
regarding Woodman’s concerns about Habili-
ty relating to the Woodcliff Garden’s POS.
Because Greenbaum Rowe only provided
transactional assistance, however, it would
have acquired no insight into Woodman’s (or
Republic National’s) litigation philosophy or
methods and procedures for conduecting liti-
gation defense. Certainly, client confidences
would be involved in the representation, but
such confidences are not jeopardized by
Greenbaum Rowe’s representation of Carlyle
here.

The information Greenbaum Rowe ac-
quired regarding the Woodman POS is clear-
ly totally unrelated and irrelevant to the
Carlyle/CrossLand POS. No client  confi-
dences obtained from drafting the Woodman
POS would have any relevance to the Carlyle
suit. The parties are different. The proper-
ties are different.

Furthermore, both parties having con-
ceded at oral argument that all POS’s are
basically the same, any identity of issues
regarding concerns about drafting public of-
fering statements which protect the seller’s
Hlability, stems from the fact that most sellers
would have similar concerns. The mere fact
that Woodman, in drafting the Woodcliff
Garden’s POS and CrossLand, in drafting
the Carlyle POS, would both have concerned
themselves with seller lability, does not
make the matters “substantially related” for
conflict purposes. No confidential informa-
tion is in jeopardy. Greenbaum Rowe never
had any connection with the CrossLand at-
torney’s who drafted the POS at issue here
and never had any insight into CrossLand’s
concerns, litigation strategy, or other confi-
dential client information which could now be
used against it here. Therefore, Greenbaum
Rowe acquired no insights into Republic’s
litigation strategy which would give its cur-
rent client, Carlyle, an advantage in a suit
against Republic.

Moreover, the fact that Greenbaum Rowe
might take inconsistent positions in both rep-
resentations, for example having previously
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advised about the suitability of a particular
clause in the Woodman POS, and now argu-
ing that a similar clause in the CrossLand
POS is ineffective to shield liability, does not
make this matter “substantially related.”
Nothing before this Court convinces me that
an attorney may not take inconsistent posi-
tions in different situations if that is what is
needed to serve the interests of the client.

Therefore, I find that these matters are
not substantially related and that disqualifi-

cation of Greenbaum Rowe is not required
under RPC 1.9(2)(1).8

Furthermore, no “appearance of impro-
priety” exists in violation of RPC 1.9(b).
RPC 1.9(b) incorporates the “appearance of
impropriety” prohibition of RPC 1.7 into suc-
cessive representation problems under 1.9.
For all the reasons discussed previously, no
such appearance of impropriety is present
here. Under the 1.7(c)(2) appearance of im-
propriety standard, no “ordinary knowledge-
able citizen acquainted with the facts [of the
matter now before this Court] would con-
clude that the multiple representation poses
substantial risk of disservice to either the
public interest or the interest of one of the
clients.” RPC 1.7(c)(2).

1V, Conclusion.

For the reasons discussed above, Defen-
dants’ motion to disqualify Greenbaum Rowe
as Plaintiffs’ counsel is denied. An appropri-
ate Order shall issue.

ORDER

This matter comes before the Court on the
motion of Defendants to disqualify Plaintiffs’
counsel. This matter was referred to the
undersigned by the Honorable Harecld A.
Ackerman, U.S.D.J. Oral argument was
heard on June 24, 1996,

The Court having reviewed the papers
submitted by the parties; having heard oral
argument; and for all of the reasons set
forth in this Court’s Opinion issued on this
same date; and for good cause shown;

IT IS hereby

8. Because, as noted previously, no client confi-
dences or information relating to the Woodman
representation would be relevant to the Carlyle
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ORDERED that Defendants’ motion to
disqualify Greenbaum Rowe as Plaintiffs’
counsel be and hereby is DENIED.
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